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Abstract:Principle of proportionality expresses the idea of moderate and balanced，thus it is a rational behavior crite-
rion． The principle can play an important role during the whole legal system，as well as civil law． In civil law，principle of
proportionality has dual significance of ontological and methodological，and such principle can act as a fundamental princi-
ple of civil law． Civil law is not an independent space，where rights and liberty of civil subject may be subject to national
excessive intervention and restrictions through legislative and administrative measures． And the private who are in a domi-
nant position may also abuse their advantages，resulting in an unequal state for the other party． The significance of introdu-
cing principle of proportionality into civil law lies in two aspects － ontology and methodology． The first significance is that
the principle can force variety of compulsory power existing in the field of civil law into“a cage of system”，ensuring that
the liberty of civil subject shall not be excessively restricted． The second significance is that it can serve as a tool for analy-
zing and judging whether the relevant existing regulations and practices are appropriate． What＇s more，it can point out the
direction of further improvement of civil law． Under the background of compiling of Civil Code，we should introduce princi-
ple of proportionality into civil law，in order to implementation the modern transformation of legislation and research of civil
law．
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See Grant Huscroft，Bradley W． Miller ＆ Gregoire Webber，Pro-

















大宪章》(Magna Charta Libertatum) ，〔1〕253但是规范意义上的比
例原则却滥觞于 19 世纪德国警察法的理论与实践之中。早
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后来，著名的行政法学者弗莱纳(Fleiner)在其著作中更是形
象地提出了“警察不可用大炮打麻雀(Die Polizei soll nicht mit Kanonen
auf Spatzen schieen)”的名言，要求因警察权力的行使所造成的限制必
须要具有合比例性。Vgl． Fritz Fleiner，Institutionen des deutschen Ver-
waltungsrechts，3． Aufl．，Verlag J． C． B． Mohr，Tübingen 1913，S． 376．
我国学者蒋红珍博士在其著作中对“药房案”进行了详细分










Vgl． Dieter Medicus，Der Grundsatz der Verhltnismβigkeit im Pri-





































































































See Barak，Aharon，Constitutional Human Ｒights and Private
Law，in:Daniel Friedmann ＆Daphne Barak － Erez(ed．) ，Human Ｒights













































































































































































































民大学出版社 2013 年版，第 91 － 113 页;马新彦:《信赖原则在现代私
法体系中的地位》，《法学研究》2009 年第 3 期，第 103 页。
参见李昕:《论比例原则于民法上之运用》，台湾大学法律学




译，《财经法学》2015 年第 6 期，第 117 页。
参见徐国栋:《民法基本原则解释》，北京大学出版社 2013 年
版，第 89 页。

































































































扬:《民法总则》，中国法制出版社 2010 年版，第 377 － 378 页。
参见王利明主编:《民法》，中国人民大学出版社 2015 年版，










2015 年版，第 97 － 98 页。
Vgl． Dieter Medicus，Allgemeiner Teil des BGB，10． Aufl．，C．
F． Müller Verlag Heidelberg 2010． S． 65．同样的观点可参见〔瑞〕贝蒂纳
·许莉蔓—高朴、耶尔格·施密特:《瑞士民法:基本原则与人法》，纪
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我们应当不失时机地将比例原则引入民法，以推动民事立法 和民法学研究的现代转型。
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